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BeforeHOLLAND, BERGER, andJACOBS, Justices.
ORDER

This 2 day of June 2009, upon consideration of the rbeefs
and the record on appeal, it appears to the Cloartt t

(1) The appellant, John Benge, filed this appeainfthe Superior
Court’'s summary denial of his second motion for tposviction relief,
which challenged Benge’s 2004 guilty plea and serge We find no merit
to Benge’s appeal. Accordingly, we affirm the SugeCourt’s judgment.

(2) The record reflects that a grand jury indicBehge in January
2003 for an October 2002 assault on his ex-wife simabting of her friend.
Three charges in the indictment were severed fioenothers. In August

2003, a Superior Court jury convicted Benge of sdcdegree assault,



offensive touching, and first degree criminal tieesp This Court affirmed
on direct appedl. Thereafter, in January 2004, Benge pled guiltjth®
three remaining charges, which included possesdiardeadly weapon by a
person prohibited and two counts of criminal cormgeniThe Superior Court
sentenced him to fifteen days at Level V incarc¢enaton each of the
criminal contempt convictions. On the weapon coton, the Superior
Court sentenced him to two years at Level V ingatoen, to be suspended
after serving six months for probation. Bengeruit appeal.

(3) Instead, he filed a motion for postconvicti@haf and a motion
for correction of illegal sentence in December 200Bhe Superior Court
denied Benge’s postconviction claims on the grouhds (i) his challenge
to his guilty plea was procedurally defaulted bessaBenge had failed to
challenge it on direct appeal; (ii) his double jeaty claim was procedurally
defaulted and had been waived at the time Bengaxhhis guilty plea; (iii)
his claim of an illegal sentence was untimely anttheut merit; and (iv) his
claim that the prosecutor breached the plea agmewss both procedurally
defaulted and without merit. We affirmed the Sugre€Court’s judgment on

appeaf’

! Bengev. Sate, 2004 WL 2742314 (Del. Nov. 15, 2004).
2 Benge v. Sate, 945 A.2d 1099 (Del. 2008).



(4) In September 2008, Benge filed his second motfor
postconviction relief. As grounds for relief, Bengrgued: (i) that the
Family Court protective order banning Benge frorsgassing a firearm was
overly broad and violated his constitutional rigbt bear arms; (ii) the
Family Court’s protective order was constitutiogahvalid because it was
entered by a Commissioner and not a Judge of thelyr&ourt; and (iii)
double jeopardy prohibited his convictions for @mpt. The Superior
Court denied Benge’s motion on the grounds thaag untimely, repetitive,
and the claims could have been pursued in a dinmeeaf The Superior
Court concluded that Benge’s motion did not asseytretroactive right and
that he did not otherwise overcome the procedurallas of Rule 61.

(5) After careful consideration of the parties’dfs and the record
on appeal, we find it manifest that the judgmenrbweshould be affirmed
on the basis of the Superior Cdsinvell-reasoned decision dated October 1,
2008. The Superior Court did not err in concludihgt Benge’s second
motion for postconviction relief was procedurallgried and that Benge had

failed to overcome the procedural hurdles.

3 See Del. Super. Ct. Crim. R. 61(i)(1)-(3).



NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/sl Carolyn Berger
Justice




